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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washington, D.C
on the 8th day of January, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Avi ation
Adm ni stration,
Conpl ai nant,
V.
STEPHEN J. FABER,

Respondent .

CPI Nl ON AND ORDER

Both the Adm nistrator and the respondent have appeal ed
froman initial decision of Admnistrative Law Judge WI | iam
E. Fower, Jr., issued orally at the conclusion of an
evidentiary hearing held on June 16, 1989." The |aw judge
affirmed the Adm nistrator's allegation that respondent
violated 8 91.9 of the Federal Aviation Regulations ("FAR "
14 CF.R Part 91) when, on June 20, 1986, respondent was

'An excerpt from the transcript containing the initia
decision is attached.

5620



2
forced to land his aircraft on a state highway after the fue
supply had been exhausted.? The |aw judge, however, reduced
respondent’'s sanction froma suspension period of 30 to 20
days.

It is the Board's determ nation, after consideration of
the briefs of the parties and the entire record, that safety
in air commerce or air transportation and the public interest
require that the Admnistrator's order be affirmed inits
entirety. Therefore, we affirmthe |l aw judge's finding that
a violation of FAR 8 91.9 occurred, but reverse the
suspensi on reduction and reinstate the original suspension
peri od.

The order of suspension, which served as the conplaint,
reads, in part, as follows:

"1 At all tinmes material herein you were and are the
hol der of Private Pilot Certificate No. 1687216.

2. On or about June 20, 1986, you, as pilot-in-
command, operated civil aircraft N30583, a Cessna
210L, on a night cross country flight fromlslip,
New York with an intended destination of Peachtree-
DeKal b, Airport, Atlanta, Georgia.

3. The above flight termnated in an energency | andi ng
on Interstate 400 near Gainesville, Georgia because
of fuel exhaustion."?

’FAR 8 91.9 reads as foll ows:

"8 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her . "

‘The Administrator corrected this allegation at the
hearing by properly referring to the highway as State H ghway
400.



Respondent maintains that the | aw judge erred because
hi s concl usi ons were not based on a preponderance of reliable
evidence. In addition, respondent clains that the | aw judge
mi sapplied the Lindstam doctrine.® The Administrator, in his
appeal , asserts that the | aw judge inproperly reduced the
suspensi on period originally inposed.®

Respondent does not dispute that, as a result of fuel
exhaustion, he was conpelled to nake an energency | andi ng on
a Georgia state highway. It is his contention, however, that
he acted reasonably and responsibly. He clains that before
take-of f he first visually checked the fuel tanks to be
certain that they were full, then determ ned that he had a
sufficient fuel supply to safely fly fromlslip Airport to
Peachtree-Dekal b Airport. A defect in the aircraft,
respondent mai ntains, caused the tanks to appear topped off
when they were, in fact, not quite full. He reasons that he
acted properly, not carelessly, because had the aircraft's
fuel capacity been consistent with the description in the

Cessna 210 owner's manual, he woul d have had sufficient fuel

‘Admi ni strator v. Lindstam 41 CAB 841 (1964). See
infra n. 8 and acconpanyi ng text.

*Respondent, in turn, filed a reply brief to which he
appended copies of several magazine articles relating to,

anong other things, Cessna 210 fueling. The Adm ni strator
filed a notion to strike these materials since they are not
part of the record. The Board has not considered these

materials in evaluating the instant case and the notion to
strike, to which no answer was filed, will be granted.



to make the trip.

The Adm ni strator presented evidence at the hearing to
prove that there was a relatively small difference between
the fuel capacity as specified in the Cessna 210 owner's
manual and the actual fuel capacity of the aircraft.® The
testinony of an FAA aviation safety inspector and an aircraft
mai nt enance supervi sor established that a pilot who neglects
to visually check the fuel |evel before take-off is carel ess.
In addition, both the police officer who first arrived at the
scene of the incident and an FAA flight standards inspector
testified that respondent told them he had not | ooked inside
the tanks to check the fuel level before take-off.’

Respondent maintains that the | aw judge erred by
i nvoki ng the Lindstam doctrine.® He clains that he offered
a reasonabl e explanation for why the fuel exhaustion

occurred. W disagree. W think the Adm nistrator, by

°’As respondent states in his brief, testinony at the
hearing revealed that the aircraft actually held 85.4 gallons
of fuel. The owner's manual described the aircraft as having
a 90 gallon capacity, 89 of which were usable.

The flight standards inspector opined that even if the
tanks actually were filled to the top, it would be unsafe to
attenpt a flight to Atlanta without stopping to refuel. The
mai nt enance supervi sor reached a simlar concl usion.

° "Under this doctrine, the Admnistrator can
establish a prima facie case of carel essness by
circunstantial evidence - nanely, evidence of the

ci rcunst ances surrounding the accident or incident
coupled with evidence ruling out causes other than
pilot error - and is not required to prove the
specific act or acts of carel essness.™

Adm nistrator v. Davis, 1 NISB 1514, 1516 n.6 (1972).




5
denonstrating that the fuel exhaustion was not caused by any
mechani cal deficiency in the aircraft, sufficiently

established a prima facie case of carel essness that

respondent did not refute.” W also think that,
notw t hst andi ng Lindstam the evidence of respondent's
failure to check the fuel tanks before take-off was
sufficient to support the |aw judge's conclusion that the
8 91.9 charge shoul d be sustai ned.

Finally, we nust address the reduction in sanction from

30 to 20 days of suspension. Under Adm nistrator v. Mizqui z,

2 NTSB 1474 (1975), if a law judge affirns all findings of
viol ations, then he nmust offer clear and conpelling reasons
for reducing the original sanction sought by the

Adm nistrator. In the instant case, the | aw judge found that
respondent was careless in that he did not use "the judgnment
of a responsi ble, reasonable, and prudent pilot." Despite
his conclusion, the |law judge decided to give "sone benefit
of the doubt"” to respondent, stating that "there is sone
difficulty in establishing when the [Cessna 210] tank is
really full." Wil e the record suggests that sone extra
effort may be involved in determ ning whether a Cessna 210's
tanks are in fact topped off, we do not find this factor a

cl ear and conpelling reason for reducing the sanction in this

*The Administrator produced evidence showing that the
aircraft's fuel tanks were virtually enpty when it |anded.
After being refueled, the aircraft was checked for fuel
| eaks, but no | eaks were found. It was then taken for a test
flight, where it perfornmed well.
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case. The original 30-day suspension ordered by the
Adm nistrator is a reasonable sanction for a 8 91.9 violation

resulting fromfuel exhaustion and is consistent with Board

precedent. See, e.q., Admnistrator v. Funk, NTSB Order No.
EA- 2915 (1989) (60 days); Admnistrator v. Davis, NISB O der

No. EA-2761 (1988) (60 days); Admnistrator v. Rice, 3 NISB

373 (1977) (30 days). W think this sanction is appropriate
her e.

We have reviewed the respondent’'s renai ning argunents
and the Admnistrator's reply to themand find that they

warrant no conment.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent' s appeal is deni ed,;
2. The initial decision is nodified to affirmthe
Adm ni strator's order; and
3. The 30-day suspension of respondent's private pil ot
certificate shall begin 30 days fromthe date of service
of this order.™
KOLSTAD, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the above

opi nion and order. Menber HART submitted the foll ow ng
concurring statenent.

“For the purposes of this order, respondent nust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



CONCURRI NG STATEMENT BY ME-3
FOR NOTATION NO. 5620
Decenber 12, 1991

Concurrence by Menber Hart: | concur in the result, but | believe that
t he anal ysis should also note that because the flight was conducted
| FR, respondent was required to have enough fuel to fly to his destination
plus his alternate (if necessitated by the weather) plus 45 pinutes. Because
his fuel ran out 19 minutes short of his destina on, he was short of his
| FR-required fuel by nore than an hour, even without considering any fuel for
an alternate. Thus, not only was respondent careless at the beginning of the
flight, in his failure to check the initial fuel quantity, but he was also
carel ess thereafter, in his failure to monitor his fuel situation adequately
during the flight.



